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Can a resulting trust exist in respect of land under the Torrens system? Or is such inconsistent with the concept of
conclusive title?

Fact Scenario:

For estate litigators, knowledge of resulting trusts over land is important. When successfully enforced, such claims can
bring valuable land back into a transferor's estate, to be distributed according to their will. For lawyers in Torrens
land titles jurisdictions, however, resulting trust claims raise the issue of how such trusts interact with the principle of
indefeasible title.
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CONCLUSION:

In € Dunnison Estate v. Dunnison, ! the Saskatchewan Court of Appeal (the “Court™) issued a seminal decision on
resulting trusts and the Torrens land titles system.

C Dunnison found no resulting trust on the facts before it. However, the Court nevertheless offered a detailed analysis
of whether resulting, and other unregistered, trust interests should be enforceable against a volunteer recipient involved
in a trust's creation. In concluding yes, the Court limited indefeasibility only to bona fide purchasers, who had relied on
the register when acquiring their interest.

In other words, the Court read-in an “in personam” exception to certainty of title, following the reasoning employed
in earlier Alberta jurisprudence. On this basis, the law in Saskatchewan is now that “resulting trusts will be recognized

with respect to land.” 3

This article examines C Dunnison's reasoning. It argues that the recognition of resulting trusts over land is justified on
philosophical, equitable and practical grounds. That said, as a matter of statutory interpretation, this paper argues that
the in personam exception is starkly inconsistent with the explicit language currently used in Torrens statutes. As such,
statutory amendment is needed to enshrine the in personam exception into law. Only this will bring lasting harmony
between resulting trusts and the statutory Torrens system.

ANALYSIS:
Background
What are Resulting Trusts?
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A trust is a fiduciary relationship. The trustee holds property for the benefit of a beneficiary, who retains the beneficial
title. > Some trusts are intentionally created under the specified terms of a trust instrument. Resulting trusts, however,
are a species of trust which arise by operation of law. * Where a transferor lacks donative intent, the title holder has an

equitable obligation to hold the property for the benefit of the transferor. >

With proper legal advice, transferors of land can avoid any need to rely on a resulting trust. For instance, a person could
transfer the land, but file a caveat pursuant to an express trust pursuant to s. 50 of the Land Titles Act, 2000, S.S. 2000,

c. L-5.1 (%2000 Act”).

That said, factual situations involving resulting trusts show no signs of going away. Reconciling resulting trust with
Saskatchewan's certainty of title, therefore remains as relevant as ever.

Presumption of Resulting Trusts?
Unlike other trusts, resulting trusts are accompanied by an evidentiary presumption. When a transfer is made

gratuitously, the law will actively “presume” that the transferor intended to retain beneficial title. ’ This reverses the
normal legal burden of evidence, and forces the defendant to prove on a balance of probabilities that a transferor intended

a full gift. ®

The practical effect of this presumption can be very important. When a court determines whether a transfer was a gift, or
not, its inquiry will turn on the intention of the donor. Many transfers are made without any sort of written agreement
between the transferor and recipient. If a judge “cannot determine a transferor's true intent after weighing all the evidence,

then the presumption would come into play to tip the balance in favour of a resulting trust.”

Resulting Trusts and the Torrens System:
Resulting trusts arise by operation of law, and therefore give rise to unregistered interests in land. How do such interests
consequently interact with the Torrens system of conclusive title?

The Torrens system dominates Canada's western provinces. '’ It replaced the older and more complicated deed system,
whereby land was sold by deeds. They were not valid unless a specific seller actually had the right to sell a given lot

of land. To confirm title, purchasers often had to search through decades of transactions. !' The potential for fraud or

forgery was present, given that prior transfer documents were usually in private hands. '°

To avoid this expense and uncertainty, a new system of government registration was conceived by the pioneering work of
Sir Robert Torrens. ' Aiming to produce a simple, efficient and inexpensive mode of transfer, Torrens systems trade “on
the faith of the register unaffected by the secret or hidden interests of others.” '* The register became everything, 1Sand

a purchaser could immediately assess all the interests pertaining to a given parcel of land. 18

With no need to second guess government records of ownership, purchasers of land no longer had to make private
inquiries of prior title. '7A “curtain” was brought down on past dealings with respect to land. '8 This concept of

“indefeasibility” lies at the heart of the Torrens system. '91In Saskatchewan's 2000 Act generally, conclusiveness of title
is recognized as follows:

13. Effect of title
(1) Where the Registrar issues a title pursuant to this Act:

(a) subject to section 14, the registered owner holds the title Jfree from all interests, exceptions and
reservations,
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[emphasis added]

47. Effect of transfer

(1) Subject to subsections (4) and (5), every registration of a transfer operates as an absolute transfer of
title. ...

In Saskatchewan, limited exceptions to indefeasible title exist, revolving mainly around collusion with fraud, or obtaining

title directly for no value from one who colluded in fraud. -°

This raises the following question. If the Torrens registry is supposed to serve as a “mirror of title,” can resulting trusts

properly be enforced in respect of land in Saskatchewan? Under the reasoning prevailing prior to C Dunnison, the
answer was no. In a series of decisions, lower courts had found that resulting trusts could not be imposed on land in

Saskatchewan. ! The courts reasoned that resulting trusts are incompatible with the principles of indefeasibility and
conclusiveness of title. As one Saskatchewan decision explained:

29 In this case the transfer recited as it must under The Land Titles Act that [the transferor] transferred his entire
interest i.e. both legal and beneficial title. The resulting trust principle would oblige one to reach a contrary
conclusion in that only legal title passed and that the beneficial interest remained with the transferor. In effect the

common law would amend the Act. 2>

Another illustrative example comes in the Saskatchewan decision of M Thorsteinson v. Olson, 23 where a mother sought
back a gratuitous transfer of land made to her son. Among her requested relief, the mother claimed a resulting trust.

After a lengthy review of case law in Saskatchewan, H Thorsteinson concluded that resulting trusts were inapplicable
where a transfer of land had been registered in Saskatchewan's land titles system:

97 Case law has consistently established that a certificate of title is conclusive evidence of ownership and, absent
some limited exceptions, cannot be challenged by equitable claims including the equitable doctrine of resulting trust.

This fundamental principle was explained by the Saskatchewan Court of Appeal in H canada ( Attorney General)
v. Saskatchewan ( Attorney General) (1987), [1988] 5 W.W.R. 706 (Sask. C.A.) [hereinafter 4.G. Can.] at p. 709:

1t is fundamental to the operation of the Torrens system that the certificate of title (in the words of s. 213) is
“conclusive evidence ... that the person named therein” owns the “estate or interest therein specified”. In the
absence of any evidence to show that the registrar added the words “minerals reserved” at some time following
the issuance of the title to Nelson, I cannot find that he improperly attempted to rectify the earlier error. I
am precluded from questioning the correctness of title 227N56 since, “To hold otherwise would be contrary to the
intent and purpose of the Act and would destroy the conclusive nature of the records of and in the land titles office”,

per Woods J.A. int" Hudson's Bay Co. v. Shivak (1965), 52 W.W.R. 695, 52 D.L.R. (2d) 380 (Sask. C.A). ..

103 ... it can be stated with confidence that the doctrine of resulting trust is inapplicable where the impugned transfer of
land has been registered in Saskatchewan's land titles system. [Such a] claim requires this Court to look beyond the .
certificate of title and give effect to an equitable doctrine in which she claims to have retained a “beneficial interest”

in the land following transfer, it is at clear odds with statute. -+
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[emphasis added]

By the time of C Dunnison, it therefore seemed clear that a resulting trust could not be enforced in the Saskatchewan

land registry system. 25

C Dunnison
Issue #1: Can unregistered resulting trust interests operate in the Torrens system?

C Dunnison's facts stemmed from a deceased mother who had gratuitously transferred a cottage into joint names of
herself and her two sons. After a dispute arose, Ms. Dunnison subsequently wrote one of the two sons out of her will.
The mother later passed away, her estate brought an action seeking to clarify whether the transfer had been a gift, or a
resulting trust. At issue was what interest the two sons had in the cottage.

At the lower court level, the court felt bound to follow the law as set out in Thorsteinson, 26 and found that “a resulting

trust is not available in the absence of a written agreement.” > This was appealed by the estate. As a factual matter, the

Court of Appeal ultimately agreed, finding that the lower court's “conclusion that no resulting trust arose on the facts

. . . 2
of this case is unassailable.” 2%

As such, € Dunnison's analysis of resulting trusts was obiter. Despite this, the Court of Appeal still proceeded to offer
a per curiam examination of resulting trusts amidst the unique Saskatchewan's land registration legislation, changing
the law in the process.

To the question of whether unregistered resulting trusts could be enforced in a system of indefeasible title, 2 € Dunnison
answered yes. What had changed since Podboy et al? Certainly, Saskatchewan's statutory wording had not changed since

these earlier decisions rejecting resulting trusts. As such, the explanation lay in C Dunnison's drawing of a distinction
between “immediate parties”, versus innocent third parties who bona fide had acquired land in reliance on the register.

Simply put, C Dunnison limited the type of registered owners who were allowed to invoke indefeasibility's protection.
C Dunnison's reasoning was buttressed by Alberta jurisprudence 30 which had hels that indefeasibility of title was only

intended to protect persons acquiring an interest in land bona fide, for value and in reliance on the register. 3l

This differentiation was seen most clearly in ! Passburg Petroleums Ltd. v. Landstrom Developments Ltd. 32 There, the
Alberta Court of Appeal reasoned that indefeasibility of title was only for the benefit of unwitting bona fide purchasers
who had relied on title:

(16] ... The reason for this is that the immediate party or volunteer claiming through him does not rely on the register.
If “A” mortgages his land to “B”, “A” does not need to look at the register to see if “B” has an interest in the land.
“A” knows of “B's” interest. Even with the passage of time “A” looks only to the register to find clear title, but he
knows of “B's” interest. No doubt “A” is entitled to rely upon the register in respect of any other alleged interest
which he has not created but he has no need of the register to determine “B's” interest. A third party dealing with
“A”, on the other hand, must rely on the register and once he has taken “A's” interest he continues to rely on the
register as it appeared when he purchased the land ...

In the later decision in € Bezuko v. Supruniuk, 33 the Alberta Court of Queen's Bench confirmed that that conclusiveness
of title was intended only to benefit parties who had acquired their interests in bona fide reliance on the register. On that
basis, the court found resulting trusts could arise with respect to land in Alberta:
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30 None of the Saskatchewan decisions has been followed in Alberta, and I decline to do so. In my view, the
Saskatchewan decisions are inconsistent with the holding in Kaup v. Imperial Oil Ltd., that the indefeasibility
provisions of the Land Titles Act protect only bona fide purchasers for valuable consideration, who have relied on the
register. The Alberta Court of Appeal elaborated on this concept in Re Passburg Petroleums Ltd. and Landstrom
Developments Ltd., observing that decisions of the Supreme Court of Canada make it “abundantly clear that interest
in land under the Land Titles Act of Alberta may be created and may exist independent of the register between the
‘immediate parties’ or volunteers claiming through the immediate parties.”

[emphasis added]

C Dunnison's detailed consideration of these decisions bear witness to the influence wielded by the Alberta decisions
on the Court's ultimate reasons.

The second factor shaping C Dunnison was the Court's interpretation of the relevant provisions in of the Land Titles Act

generally, R.S.S. 1978, c. L-5 (the “1978 Act”) as a whole, *No actual statutory text in the 1978 Act generally, prevented
volunteer recipients from invoking certainty of title. However, the Court interpreted the 1978 Act generally, in light of

prior decisions expressing the purpose of Torrens legislation as being to protect persons who had acquired an interest

in land bona fide for value. 35

Finally, the Court took comfort from the fact that prior land titles acts in Saskatchewan had always recognized

unregistered interests “as against the person making the same.” O por instance, section 67(1) of 1978 Act read:
67. Unregistered instrument ineffectual transfer

(1)After a certificate of title has been granted no instrument shall until registered pass any estate or interest
in the land therein comprised, except a leasehold interest not exceeding three years where there is actual
occupation of the land under the same, or render the land liable as security for the payment of money
except as against the person making the same.

True, resulting trusts fell into a category different than other unregistered interests. Resulting trust interests were not

“made” by any party, ¥ but arose by operation of law. However, the Court held that the same rationale for recognizing
unregistered instruments as against the person making the interest, applied to recognizing obligations against the

registered owner on whom they were imposed by operation of law.

C Dunnison also relied on prior decisions holding that an “unregistered interest may exist independent of the

s 39

register,” *” and that “equitable interests will be protected where land titles legislation allows.” -

C Dunnison began its reasons by framing its task as answering the “important question of whether voluntary transfer

resulting trusts ... can exist with respect to land in this Province, given our land titles legislation.” 1o this, the Court
concluded yes, declaring:

94 ... in light of Pecore, a voluntary transfer resulting trust can exist with respect to land in Saskatchewan. +*
It later stated:

123 In summary, the law in Saskatchewan may be expressed as follows:
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(a) voluntary transfer resulting trusts will be recognized with respect to land but not the presumption that land
is held in trust when it is transferred gratuitously;

However, C Dunnison injected a note of caution, questioning whether legislative intervention was needed to reconcile
resulting trusts with the explicit language of Torrens statutes:

96 To be clear, as a matter of judge-made law, voluntary transfer resulting trusts can exist with respect to land in
this Province. Having said that, we have concerns about whether such trusts truly fit with our land titles system.

The Court observed that on “the face of the Acts, it is difficult to determine the place of such trusts within the regimes the

1943

Acts create.” ™~ As such, the Court suggested that it may “be time to reconsider the role of voluntary transfer resulting

trusts within a Torrens system ... it may be that the legislatures of the provinces will have to address this issue.” +*

Issue #2: Can a presumption of resulting trust co-exist with the Torrens system?

The second issue considered by C Dunnison was evidentiary in nature. It concerned whether the presumption of resulting
trust was compatible with Saskatchewan's land titles system.

The Court observed that the Alberta courts had not addressed the issue, * leaving it as a matter of first impression for
the Court of Appeal.

C Dbunnison ultimately concluded that such a presumption could not exist, as it was incompatible with the certainty of
ownership offered by a certificate of title. The Court cited provisions of the Land Titles Act generally, R.S.S. 1978, c.

L-540 (found also in the current 2000 Act generally) providing that a land transfer operates as conclusive evidence of
ownership, subject only to the exceptions implied by statute.

Such provisions placed the burden of attacking a certificate of title on the person(s) challenging title. To also impose
a presumption of resulting trust would reverse that statutory evidentiary burden. “"In short, a land transfer could not

concurrently be viewed as “absolute,” but at the same time also “presumed” to create a trust. **
The Court held that:

91 ... The law may still impose a resulting trust in situations where such trusts traditionally would have arisen but,
based on s. 90(1), the burden of proof will be on the person challenging the title to establish on a balance of probabilities
that the transferor lacked donative intent and, thus, the title does not accurately reflect legal ownership of the land.

[emphasis added].

Analysis of Dunnison
Dunnison and western Canadian Jurisprudence

This article begins by analysing the practical importance of C punnison. By enshrining a distinction between a bona fide

purchaser, versus immediate parties, the author suggests that € Dunnison has paved the way for the lasting recognition
of resulting trusts with respect to land in Saskatchewan.

Cases arising since C Dunnison have followed the Court's lead. In Coates v. Coates™ for instance, the Saskatchewan
Court of Queen's Bench Court enforced a resulting trust against a volunteer recipient. The plaintiff was a mother who
had, with her deceased husband, transferred land to their children on estate planning advice, without intending to
immediately convey beneficial title.

WestlawNextocanaba Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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After one child had significant creditor issues, the plaintiff became concerned, asking for all children to transfer title
back into her sole name. All children except the defendant signed transfer authorizations. When the one son resisted,

the court found the existence of a resulting trust, and ordered the land transferred back. °° Coazes appeared to do so in

explicit reliance on C Dunnison's declaration that “resulting trust can exist with respect to land in Saskatchewan.” >!

Existing Alberta and British Columbia case law has earlier recognised resulting trusts in the Torrens systems of western

Canada. *> While Saskatchewan is late to the club, C Dumnison's legacy appears to be the unification of Saskatchewan
law with such jurisprudence.

Nor will € Dunnison's influence be limited to Saskatchewan. In neighboring Manitoba, uncertainty had previously
existed as to whether resulting trusts could be recognised under the Manitoba Torrens system. 33 Prior Manitoba lower
court decisions had held that the indefeasibility imposed by the Manitoba Real Property Act generally >4 prevented

recognition of unregistered trust interests, >

In the recent case of Hyczkewycz v. Hupe, 36 however, the Manitoba Court of Queen's Bench explicitly adopted the

reasons in € Dunnison, in finding that resulting trusts could exist in the Manitoba Torrens system:

129 As to whether a resulting trust can exist, the Saskatchewan Court of Appeal concluded it can—a significant
divergence from previous cases in that province. In arriving at its conclusion, [Dunnison] noted at paragraphs 70
to 78:

The whole of the legislation must be considered.

The purpose of the legislation is to provide certainty of title to protect the good faith purchaser for value,
relying on the register, from unregistered or hidden claims. Another purpose is to create a predictable method
of registering interests in land within an established framework.

The legislation has always recognized certain unregistered interests (e.g., section 58(1) of the RPA).

142 For the reasons articulated in Dunnison Estate and in Bezuko, I find that a resulting trust can exist in Manitoba
despite the certainty of title provisions in the RPA. See paragraphs 129 to 130 of these reasons.

In no small part due to C Dunnison, resulting trusts are now recognized “in Manitoba despite the certainty of title

provisions in” Manitoba Real Property Act generally. 37

Dunnison: Academic and Practical Implications

Next, on a philosophical level, C Dunnison has now reconciled Saskatchewan law with existing academic commentary.

In Di Castri's textbook Registration of Title to Land, %% the author has described as settled law the notion that Torrens
provisions are “for the benefit of the bona fide purchaser for valuable consideration only. Thus, a volunteer is not

protected.” *Di Castri went on to approve the notion that a transferor could validly enforce an in personam claim

against an immediate transferee, with the result of re-transferring the land. &

Another academic publishing on the subject is Professor Bruce Ziff, and his Principles of Property Law. In it, Professor
Ziff had previously criticized the previous Saskatchewan jurisprudence as failing “to grasp the relevance of personal

rights within a Torrens framework.” °! He described as “misguided” the rationale that a resulting trust should not be

i=]
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recognized simply because it would enforce an equitable interest not “noted on the register.” 52 Professor Ziff noted that
no reliance interests arise in the case of a gratuitous recipient. As a result, the party holding the legal estate under a

resulting trust should “be compelled to respect that trust by the beneficiary. The person on title has not relied on the

register.” &

In a separate academic article considering the proper scope of the in personam concept within Canadian Torrens
regimes, %4 professor Ziff argued for the enforceability of unregistered interests based on a prior decision of the Privy

Council from New Zealand, Frazer v. Walker.% In Frazer, Lord Wilberforce concluded that statutory indefeasibility
“in no way denies the right of a plaintiff to bring against a registered proprietor a claim in personam, founded in law or

in equity, for such relief as a court acting in personam may grant.” o8

Frazer has been cited at length in Australia and New Zealand, with cases relying on it to enforce trust obligations against
a trustee who otherwise enjoyed indefeasible title. ' However, Professor Ziff notes that the in personam concept in Frazer

“is little understood in Canada,” and has barely been cited in Canada.

Itis interesting that the academic works of Ziff and Di Castri were not cited in € Dunnison's reasoning. Whether intended

or not, however, C Dunnison has the effect of bringing Saskatchewan law into accord with these lines of scholarly
thought.

C Dunnison: Practical Implications
Turning next to practical considerations, this article suggests that an in personam exception is desirable on the ground
of simple fairness.

True, there exists an argument in favour of absolute indefeasibility. Pure certainty of title better would better guarantee
land transactions which are quick, predictable and inexpensive. It would avoid the uncertainty and potentially expensive
factual determinations into whether a given recipient took bona fide in reliance on the register, etc,

But while an impenetrable curtain over unregistered interests would bring clear ownership rules, it would also bring the
potential for injustice. Simply put, it is intuitively unfair to allow a volunteer recipient of land to escape a trust obligation
otherwise imposed on him by operation of law. After all, such fairness is at the heart of resulting trusts, regardless of
the property type at issue. When a recipient gives no value for their newfound property, the law has long held that the
equitable right of enjoyment should vest in a person different from the holder of the legal title. Put simply, the law asks
who should appropriately enjoy the property in question.

This is the basic policy question running beneath the surface of € Dunnison and its predecessor: should the law favour

total indefeasibility, or, instead recognise the equities that lie behind the resulting trust? C Dunnison answered in favor
of fairness, and did so rightly in this author's view. Such a conclusion is especially correct when neither the recipient, nor
any intervening third party, has ever relied on the certificate of title.

In summary, C Dunnison recognizes that deference to indefeasibility should not deny a transferor their hard-won
property when there exist no countervailing interests of an innocent third party.

Future issues after C Dunnison:
Issue #1: Should the Torrens statutory language recognize the in personam exception?

Even after C Dunnison, fertile ground remains for future debate. One such issue relates to whether the in personam
exception can co-exist with the actual statutory provisions found in the 2000 Act generally.
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The in personam exception implies that persons with notice of unregistered trust interests cannot invoke indefeasibility,
as such persons were not innocent acquirers who took without notice. However, does such an exception truly square
with the clear wording of the Torrens land statutes?

For instance, section 23 of the 2000 Act provides that knowledge of an unregistered interest does not affect a person's
ability to invoke indefeasibility:

23. Reliability of title

(1)4 person taking or proposing to take from a registered owner a transfer or an interest in land or dealing
with a title:

(a) is not bound:

(i) to inquire into or ascertain the circumstances in or the consideration for which the registered
owner or any previous registered owner acquired title; or

(ii) to see to the application of the purchase money or any part of the purchase money; and

(b) notwithstanding any law to the contrary but subject to sections 18 and 35, is not affected by any
direct, implied or constructive notice of:

()any trust;
(ii)any other unregistered interest; or
(iii) any unregistered transfer.

(2)Knowledge on the part of the person that any trust or other unregistered interest or any unregistered
transfer is in existence must not of itself be imputed as fraud.

[emphasis added]

On its face, such language would appear to apply to a volunteer recipient who takes their title as a gratuitous transfer,
even if knowing that an unregistered resulting trust interest is held by the grantor. What equity might otherwise deem as

fraud, has been legislatively declared not to be fraud. ® Nor has such language been softened by judicial interpretation.
Nearly a century ago, the Supreme Court of Canada considered a predecessor provision to s. 23, and affirmed that the
words mean what they say:

Ifind in sec. 162 the ‘very explicit language’ which I deem necessary to justify our regarding a statute as intended to
render unenforceable such a wholesome doctrine as that of the effect of notice in equity. To give effect to a provision
that a person is to be unaffected by notice, his rights and remedies must be the same as they would have been had
he not had notice. However wholesome we may consider the equitable doctrine as to the effect of notice—however
regrettable and even demoralizing in its tendency we may deem legislation rendering it inoperative—it is not in our

power to disregard it. The legislative purpose being clear we have no right to decline to carry it out. L

Another provision of note is s. 13(1)(b) of the 2000 Act. It says that all registered owners are able to invoke the protection
of indefeasibility, not just those who have made bona fide reliance:

13. Effect of title

(1) Where the Registrar issues a title pursuant to this Act:
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(a) subject to section 14, the registered owner holds the title free from all interests, exceptions and
reservations; and

(b) subject to section 15:

()the title is conclusive proof that the registered owner is entitled to the ownership share in the
surface parcel, mineral commodity or condominium unit for which the title has issued;

(ii) the title may not be altered or revoked or removed from the registered owner; and

(iii)no action of ejectment from land or other action to recover or obtain land lies or shall be
instituted against the registered owner.

[emphasis added]

Conspicuously, s. 13(1)(b) does not restrict indefeasibility to bona fide third parties. While the legislature did take care
to insert some exceptions to indefeasibility (i.e. fraud, etc.), it conspicuously offered none for resulting trusts.

As such, an outside reader of our statutory language would be forgiven for concluding that conclusiveness of title
is absolute, regardless of whether a registered owner had occasion to rely on the register. "I When courts such as C

Dunnisonand | Passburg choose to restrict indefeasibility to bona fide purchasers who have relied on the register, & they
do not articulate how their exception co-exists with unambiguous statutory language which makes no such distinction.

This was alluded to in € Dunnison, in speaking of the proper place of resulting trusts within a statutory system of
indefeasible title, the Court wrote:

106 It may be time to reconsider the role of voluntary transfer resulting trusts within a Torrens system. A one-size-
fits-all solution may not be appropriate given the significant differences in provincial land titles legislation. In light
of the Supreme Court of Canada's decisions in Pecore, Madsen, Kerr and Nishi, it may be that the legislatures of the
provinces will have to address this issue.

[emphasis added)

Put strictly, is it not the task of judges to confine their decisions to the clear wording of statutory expression
of indefeasibility, allowing only those exceptions that particular legislation permits? Until this statutory reality is

recognized, judicial developments such as in C Dunnison will sit uneasily.

This author suggests that the answer is to amend the 2000 Act generally, and formally recognize resulting trusts. Western

legislatures have remained passive in the face of the in personam exception. If, in the period which will follow C Dunnison,
the Saskatchewan legislature accepts this judicial development, the law should take the in personam exception out of the
realm of purely judge-made law, into the fixed permanence of codified law.

The need for such amendments applies beyond Saskatchewan, for there is similarly clear legislative wording in

Manitoba, L Alberta, "*and British Columbia. > The Torrens statutes are already subject to numerous legislated
exceptions. Such in turn prompts the question of why the resulting trust is not one of them. The reason for this may well
have been a simple oversight at the time of drafting. Western jurisdictions could resolve the issue by simply inserting a
provision for resulting trusts. It could declare that indefeasibility does not prevent a court from recognizing resulting

trust claims as against an owner who acquired title with direct knowledge of such trust interests. /0

The need for amendment is a live question for all four western provinces. Ideally, each one would coordinate, as to
legislate in unison. Such coordination is not always realistic in the process of legislation. It therefore may best fall to the
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Uniform Law Conference of Canada, or perhaps the law reform bodies of the involved provinces, to articulate proposals
aimed at reconciling the philosophy of indefeasibility with an exception for resulting trusts. If such recognition is truly
emerging in all four western provinces, it deserves the combined wisdom of all affected Torrens jurisdictions to best

formulate this policy. W

Issue #2: Can the law recognize Resulting Trusts, but not their presumption?

There is a second issue for future analysis. It lies in € Dunnison's decision to treat the evidentiary presumption of resulting
trusts, as distinct from the trusts themselves.

Remember that € Dunnison recognized resulting trusts, but did not recognize their accompanying presumption. The
Court reasoned that the presumption was inconsistent with a title's conclusive evidence of ownership.

This seeming discrepancy has already received judicial comment. In the aforementioned & yezkewycz v. Hupe, 78 the court
felt it wrong to “hive off” the intimately related presumption of resulting trust, absent clear authority:

144 ... Notwithstanding the learned and cogent reasons of the Saskatchewan Court of Appeal in Dunnison Estate,
it is my opinion that once it is accepted that resulting trusts can exist despite the RPA's certainty of title provisions,
the intimately related presumption of resulting trust (which has its own legal history and rationale) cannot simply be
hived off absent clear statutory or high court authority. I have seen no such authorities.

[emphasis added]

This article agrees. Why did C Dunnison give deference to statutory indefeasibility in one context, but not in another?
1f C Dunnison truly adopted an in personam exception to indefeasibility, did not such exception logically extend to the

evidentiary presumption also? Under © Diunnison's reasoning, once a recipient is proven to be a volunteer, why should
they be entitled to invoke indefeasibility in any context?

In short, it remains for future courts to determine whether resulting trusts should not be treated as distinct from their
presumption. This author suggests consistent treatment must be imposed. First, on policy grounds, the presumption of
resulting trusts over land is desirable. Such a presumption arises because the law does not suppose a person intends to

part with their property without some inducement. ’° Such logic applies equally to land, as to any other type of property.

Second, for the sake of consistency, if volunteers cannot hide behind indefeasibility to avoid resulting trusts, why should
the same volunteers escape the important evidentiary presumption with through the law would otherwise view their
gratuitous transfer?

It may well be that future courts are forced to revisit this aspect of C Dunnison's reasoning.

Issue #3: Should indefeasibility really be limited to bona fide purchasers for value

We recall that € Dunnison limited indefeasibility to bona fide purchasers who have relied on the register, and gave value

for their land. 80

However, what about recipients who have not given consideration, but still have incurred legitimate reliance interests.
Imagine the following factual situation:

Party A gratuitously transfers land to party B, and a resulting trust arises in favour of party A;

Party B dies, leaving a will in which his son was the sole beneficiary of the land;
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The son receives the land into his name on the death of party B. The son had no prior knowledge of the agreement
to sell, and has acted in good faith. The son develops the land and enters into reliance interests;

Party A learns of the death, and has missed his chance to sue the Estate of party B. He sues the son, who then seeks
to rely on certainty of title when though the son has given no value for the land.

Future courts may need to consider whether a party in the place of the son is indeed properly barred from invoking

conclusive title, simply because he did not give “value” for the land. ®'

CONCLUSION
C Dunnison makes clear one important thing: indefeasible title does not extend to any party who is immediately involved

in the creation of an unregistered interest. After C Dunnison, enforcing such interests against volunteers does “not
directly interfere with the operation of the Land Titles Act generally, R.S.S. 1978, c. L-5, nor does it directly impact the

protection afforded bona fide third parties who acquire an interest in land for value and in reliance on the register.” 82

On a narrower level, however, C Dunnison's legacy can most readily be seen in the context of resulting trusts over land.
C Dunnison offers real implications for Saskatchewan estate litigators, as potential trust claimants who were previously
advised of having had little chance of success, may now choose to re-visit the issue. & Dunnison will also impact other

areas of law, including commercial transactions, proactive estate planning and the division of family property. e

This article commends © Dunnison's reform to Saskatchewan law. The in personam exception best reconciles the rationale
of resulting trusts with the rationale of the Torrens system. That said, future questions remain. One is the Court's refusal
to allow an evidentiary presumption will impose a powerful hurdle for many claimants. It may be inevitable that some
future claimant may ask a Saskatchewan court to reconsider if such differential treatment is truly sound.

However, the most important question is raised by C Dunnison is how to reconcile the in personam exception with the
statutory text of the Torrens system. Over the past two decades, the same Saskatchewan statutory provisions have given
rise to two diametrically lines of interpretations. Saskatchewan, and all western provinces, should turn their attention
to finally codifying resulting trusts in the Torrens context.

Nor is this a question limited to the author's home province of Saskatchewan. The explicit statutory text of Saskatchewan

has its counterparts in Manitoba, 84 Alberta, 85 and British Columbia, % none of which limit indefeasibility in the manner

set outin € Dunnison, | Passburg, et al. 87 For all such jurisdictions, it is time to take such resulting trusts out of the

realm of mere judicial discretion, to the codified certainty of legislated permanence.
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